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 J ames Anderson , a  Building Inspector  with  the Township of Berkeley, 

represented by Susan  E. Di Maria , Esq., appea ls h is placement  on  a  temporary 

unpa id leave effect ive February 9, 2009.     

 

By way of background, the appellan t  was permanent ly appoin ted on  a  pa r t -

t ime hour ly basis to the t it le of Building Inspector  effect ive September  1, 2006.  By 

memorandum da ted February 9, 2009, the appellan t  was not ified tha t  due to 

financia l circumstances, he was being placed on  an  “unpa id leave” from Berkeley 

effect ive tha t  same da te.   According to the appellan t ’s County and Municipal 

Personnel System (CAMPS) record, he is st ill an  act ive employee with  Berkeley.  

 

In  an  appea l da ted September  19, 2012, the appellan t  sta tes tha t  since he 

was placed on  an  “unpa id leave,” he  has never  been  asked to return  to work.   The 

appellan t  a lso sta tes tha t  he was never  asked and did not  consent  to be placed on  a  

“temporary unpa id leave.”  Addit ionally, he asser t s tha t  Berkeley never  submit ted a  

layoff plan to the Civil Service Commission  (Commission) for  approva l, considered 

a lterna t ives to layoff pr ior  to placing h im on an  “unpa id leave,” and has never  

in formed h im of h is fina l employment  sta tus.  Moreover , he cla ims tha t  Berkeley 

has since h ired other , younger  Building Inspectors, and tha t  one of the other  two 

employees who was a lso placed on  temporary “unpa id leave,” Rober t  Schlich t ing, 

has not  retu rned to employment .  However , the appellan t  a sser t s tha t  Berkeley 

appoin ted J ohn K. Gerr ity as a  pa r t -t ime Building Inspector  on  J u ly 5, 2009 and 

another  inspector  named “Dave” approximately three months a fter  he was placed on  

“unpa id leave.”  The appellan t  provides a  memorandum da ted J u ly 5, 2009 to 

Berkeley’s Personnel Officer  indica t ing that  Gerr ity was appointed par t -t ime as a  

Building Inspector .    Therefore, the appellan t  a rgues tha t  he was unila tera lly la id 

off by Berkeley without  the required 45-day not ice and without  pr ior  Commission  

approva l of a  layoff plan .  Accordingly, the appellan t  requests tha t  the mat ter  be 

t ransmit ted for  a  hear ing to the Office of Administ ra t ive Law (OAL) and tha t  he be 

reinsta ted and receive back pay and counsel fees. 

 

 Although provided the oppor tunity on  two occasions, the appoin t ing author ity 

has not  submit ted any informat ion  for  the Commission  to review in  th is mat ter . 

 

 A review of agency records indica tes tha t  Berkeley did not  submit  a  layoff 

plan  in  suppor t  of it s February 9, 2009 act ion .  Agency records a lso indica te tha t  

Schlich t ing is st ill an act ive employee but  there is no record of an  appoin tmen t  of 

any kind for  Gerr ity.   

 



CONCLUSION  

 

N .J .S .A. 11A:8-4 specifica lly sta tes tha t  a  permanent  employee who is la id off 

or  demoted in  lieu  of layoff sha ll have a  r ight  to appea l the good fa ith  of such  layoff 

or  demot ion  and tha t  appea ls must  be filed with in  20 days of the fina l not ice of such  

layoff or  demot ion .  S ee also N .J .A.C. 4A:8-2.6(b).   

 

N .J .A.C. 4A:2-1.1(b) provides tha t  unless a  different  t ime per iod is sta ted, an 

appea l must  be filed with in  20 days a fter  either  the appellan t  has not ice or  should 

have reasonably known of the decision , sit ua t ion  or  act ion  being appea led. 

 

 Although the appellan t  presents a  substant ive cha llenge to being placed on  

an  “unpa id leave,” he has fa iled to provide any explana t ion  for  the three year  and 

seven  month  delay in  the filing of h is appea l.  In  th is regard, it  is noted tha t  the 

t ime frame governing appea ls of the good fa ith  of a  layoff a re jur isdict ional and 

cannot  be relaxed by the Commission .  Moreover , even  if such  appea ls were not  

jur isdict iona l, there would be no basis on  which  to relax the provisions of N .J .A.C. 

4A:2-1.1(b) or  N .J .A.C. 4A:8-2.6(b).  The purpose of the t ime limita t ion  is not  to 

elimina te or  cur ta il the r ights of appellan ts, bu t  to establish  a  threshold of fina lity.  

In  the instan t  case, it  is clea r  tha t  the appellan t ’s appea l is unt imely .  In it ia lly, in  

h is appea l submission , the appellan t  admits tha t  in  February 2009, he was verbally 

told by Gary Swirczinski, the Berkeley Township Code Officia l, tha t  he was being 

la id off.  Significant ly, the a ppellan t  admit ted tha t  he requested writ ten  

confirmat ion  and was provided the February 9, 2009 memorandum indica t ing tha t  

he was being placed on  a  temporary unpaid leave.  Fur ther , the appellan t  became 

aware tha t  Berkeley appoin ted Gerr ity to the posit ion  in  J u ly 2009 and provided a  

memorandum from the appoin t ing author ity confirming th is appoin tment .  

Therefore, it  is clea r  tha t  the appellan t  was aware of h is situa t ion  a t  least  by the 

end of 2009 but  there is no documenta t ion  tha t  he ever  pu rsued the mat te r  with  

either  Berkeley or  filed an  appea l with  the Commission  unt il September  19, 2012.  

Moreover , the appellan t  ha s fa iled to provide any explana t ion for  the delay in  the 

filing of h is appea l.  As such , h is appea l is unt imely and is being dismissed on  tha t  

basis.  

 

However , Berkeley’s act ions in  this mat ter  must  be addressed.  There is no 

provision  in  Civil Service law or  ru les providing for  a  “temporary unpa id leave” tha t  

can  be unila tera lly imposed on  an  employee by an  appoin t ing author ity.   Ra ther , 

permanent  employees may be la id off for  economy, efficiency or  other  rela ted 

reasons.  S ee N .J .S .A. 11A:8-1a  and N .J .A.C. 4A:-1.1(a ).  Since there is no provision  

for  an  involunta ry “temporary unpa id leave” under  Civil Service law or  ru les, the 

appellan t  was la id off by Berkeley.  Accordingly, the appellan t ’s CAMPS record 

should be revised to reflect  tha t  he was la id off effect ive February 9, 2009. 

 



One addit iona l mat ter  warrants discussion .  N .J .A.C. 4A:8-1.1(b) provides 

tha t  th is agency sha ll determine senior ity and sha ll designa te la tera l, demot ional 

and specia l reemployment  r ights for  a ll ca reer  service t it les pr ior  to the effect ive 

da te of the layoff and have such  informat ion  provided to a ll a ffected par t ies.  

Fur thermore, pursuant  to N .J .A.C. 4A:8-1.4(a ), an  appoin t ing author ity must  

provide th is agency with  a  layoff plan  a t  least  30 days pr ior  to t he issuance of layoff 

not ices.  The layoff plan  must  include, among other  th ings, the reason  for  the layoff, 

the projected effect ive da te of the layoff, deta ils regarding posit ions, t it les and 

employees to be effected, a lterna t ives to layoff and pre-layoff act ions taken , and a  

summary of consulta t ions with  a ffected negot ia t ions representa t ives.  Through th is 

plan , th is agency ensures tha t  the appoin t ing author ity provides a ll of the required 

informat ion  and has done everyth ing tha t  it  is lega lly obliga ted to do.  If the 

informat ion  is lacking, th is agency may take such  remedia l act ion  as requir ing 

submission  of supplementa l informat ion  or  the implementa t ion of a lte rna t ives to 

layoff or  pre-layoff act ions.   S ee N .J .A.C. 4A:8-1.4(d). 

 

Moreover , N .J .A.C. 4A:8-1.6(a ) provides tha t : 

 

No permanent  employee or  employee serving in  a  working test  per iod 

sha ll be separa ted or  demoted as a  resu lt  of a  layoff act ion  without  

having been  served by the appoin t ing author ity, a t  least  45 days pr ior  

to the act ion , with  a  wr it ten  not ice persona lly, un less the employee is 

on  a  leave of absence or  otherwise unava ilable, in  which  case by 

cer t ified mail. If service is by cer t ified mail, t he 45 days sha ll be 

counted from the first  da te of not ice by the United Sta tes Posta l Service 

to addressee. A not ice sha ll a lso be conspicuously posted in  a ll a ffected 

facilit ies of the layoff unit . A copy of the not ice serviced on  employees 

sha ll be provided to the [Civil Service Commission] and a ffected 

negot ia t ions represen ta t ives.  S ee also, N .J .S .A. 11A:8-1(a). 

 

For  every day the layoff not ice is la te, the a ffected employee receives a  day of 

mit iga ted back pay.  This is because the purpose of the 45 -day not ice is to a llow 

sufficien t  t ime for  the agency to determine appropr ia te layoff en t it lements and to so 

not ify both  the employer  and the a ffected employees, to a fford the a ffected 

employees the oppor tunity to seek new employment  and to provide them with  wha t , 

in  effect , is 45 days’ severance pay.  S ee Am odio v. Civil S ervice Com m ission , 81 

N .J . S uper. 22 (App. Div. 1963); In  the Matter of J oseph  Bonner, City of Bayonne 

(Commissioner  of Personnel, decided December  15, 1989). 

 

 In  the instan t  mat ter , Berkeley completely fa iled to follow the established 

layoff procedures.  It  did not  submit  a  layoff plan  to this agency for  approva l pr ior  to 

what  was essent ia lly the appellan t ’s layoff, which  delinea ted the reasons for  the 

layoff, the projected da te of the layoff, the number  of posit ions effected, the names of 

the employees to be a ffected, and the explana t ion  of a ll a lterna t ive and pre -layoff 



act ions tha t  had been taken  and considered.  Berkeley has not  rebut ted any of the 

appellan t ’s a sser t ions tha t  it  fa iled to meet  it s sta tu tory and regula tory dut ies.   

Although the appellan t ’s appea l has been  dismissed on  the grounds of t imeliness, 

the Commission  cannot  ignore the mat ter  of compliance with  Civil Service law and 

ru les.  Not  submit t ing a  layoff plan  for  approva l by this agency and under taking 

wha t  is essent ia lly a  unila tera l layoff act ion  is an  egregious viola t ion  of Civil 

Service law and ru le.   

 

 The Commission  is specifica lly given  the power  to assess compliance cost s 

and fines aga inst  an  appoin t ing author it y, including a ll administ ra t ive cost s and 

charges, a s well a s fines of not  more than  $10,000, for  noncompliance or  viola t ion  of 

Civil Service law or ru les or  any order  of the Commission . N .J .S .A . 11A:10-3; 

N .J .A.C. 4A:10-2.1(a )2. S ee In  the Matter of Fiscal Analyst (M1351H), N ewark , 

Docket  No. A-4347-87T3 (App. Div. February 2, 1989).  In  th is case, the Commission  

is disturbed by Berkeley’s egregious non-compliance with  the procedura l 

requirements for  a  layoff and orders it  t o comply with  a ll Civil Service law and 

ru les.  This lack of compliance is fur ther  exacerba ted by Berkeley’s lack of response 

to the Commission’s inquir ies about  this mat ter .  Under  these circumstances, it  is 

appropr ia te to fine Berkeley $5,000 for  it s act ions and omissions in  th is case.  

Fur ther , Berkeley is st rongly caut ioned to ensure tha t  it  follows Civil Service law 

and ru les in  the fu ture. 

 

ORDER 

 

Therefore, it  is ordered tha t  th is appea l be dismissed as unt imely a nd J ames 

Anderson’s CAMPS record amended to reflect  h is layoff effect ive February 9, 2009.  

It  is fur ther  ordered tha t  Berkeley Township be  fined in  the amount  of $5,000 and 

tha t  it  remit  tha t  amount  no la ter  than  30 days a fter  the da te of th is decision . 

        

 If a t  any t ime, Berkeley Township does not  adhere to the t imeframe for  

remit t ing the fine imposed, it  will be subject  to addit iona l fines of $100 per  day for  

each  day of non-compliance up to a  maximum of $10,000.    

 

This is the fina l administ ra t ive determinat ion  in  th is mat ter .  Any fur ther  

review should be pursued in  a  judicia l forum. 

 


